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PROCEEDINGS
Welcome Remarks and Introduction of Speaker
Maita Gomez, Action for Economic Reforms (AER)
Participants from government agencies, private corporations, donor agencies, the academe,
and private individuals were welcome by Ms. Maita Gomez to the roundtable discussion, entitled
Building up the Philippines: Discussion Series on Philippine Infrastructure Development.
This RTD is the first in a series of four discussions on infrastructure spearheaded by the
Economic Policy Reform and Advocacy (EPRA) and the Action for Economic Reforms (AER),
with support from the USAID.

The idea to hold the series was borne out of AER’s the advocacy for private sector participation
in infrastructure development. And while recognizing that such a partnership is beneficial to
progress, it also is beset by many problems that need to be addressed.

Ms. Gomez introduced the resource speaker for this RTD in the person of Dr. Gilbert Llanto who
is currently a Senior Fellow at the Philippine Institute for Development Studies (PIDS). Dr.
Llanto is also involved in the USAID project E-merge. He was a former Deputy Director General
of NEDA, and has taught Economics at the Ateneo de Manila University and the De la Salle. He
has a PhD from the UP School of Economics and has written books on banking, capital market,
micro-finance, and local governance.

Main Speaker
Enhancing BOT Law and Implementation for Infrastructure Development.
Dr. Gilbert Llanto, Philippine Institute for Development Studies (PIDS)
Dr. Llanto’s brief presentation centered on important issues and areas of concern related to the
BOT law, with the objective of improving the implementation of the law. He cited the importance
of the BOT law in strengthening public-private partnership. He also discussed the BOT law in
relation to the proposed amendments filed by Congressman Joey Salceda.
He said many stakeholders interested in the BOT law, including foreign investors who sense
that there is great potential in infrastructure development in the Philippines, even if certain
constraints prevent them from actually investing.
He cited the following materials used in the preparation of his presentation: (1) a paper written
by him and Dante Canlas that was commissioned by the BOT Center and the USAID assessing
the BOT law and its implementation, and containing specific recommendations on how to
improve or amend the BOT law; (2) the Salceda Bill that was filed by Congressman Salceda; (3)
the latest paper on the BOT on the proposed amendments to the IRR (Implementing Rules and
Regulations) of the BOT law, written by Atty. Sol Castro.
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Highlights of the presentation:
1. The framework for private sector participation was laid down in the 2000-2004 MTPDP.
Previous to this, there had been government pronouncements / policy statements
expressing the desire to harness private sector expertise, finance resources,
management expertise in order to address the lack of infrastructure in the country. The
lack of infrastructure constrains investments and, in effect, growth and because
government continues to be fiscally challenged, it is all the more motivated to bring
private sector into the act.
2. Current project approval processes consist of deliberations in several levels: among the
implementing agencies (e.g. transportation, public works), within the Investment
Coordination Committee (ICC), which is composed of Finance, DBM, NEDA, and other
implementing agencies such as the Department of Agriculture, the Department of
Energy, and the Department of Trade and Industry. The government is the granting
authority; the private sector finances the administrative projects.

3. The proposal is to restructure this arrangement, with specific focus on speeding up the
process of project approval and, consequently, implementation.
reviewed the BOT experience point to a number of problems:

Authors who have

3.1 Funds are delayed; contracts even voided due to legal infirmities.
3.2 There is inefficient implementation and monitoring.
3.3 There are cost overruns. In his former capacity as Chair of the Technical Board of
the ICC, Dr. Llanto has had the experience of reviewing a number of public sector
projects seeking additional financing because of overruns. Despite submitted
schedules, projects are not implemented on time – resulting in much delay that, in
turn, run additional, unbudgeted costs.

3.4 There are contracting issues, particularly the provision of guarantees. He said there
appeared to be no clear definition and understanding of guarantee for finance
undertakings, thus guarantees are interpreted differently. An example cited was the
Casecnan project, where the government was asked to guarantee hydrological risks.
In essence, government agreed to the contract provision to guarantee water.
4. Dr. Llanto proceeded to present a critique of the proposed amendments to the IRR. He
stated three ways by which to improve implementation.

4.1.

One - forget about implementing the law because it’s a long political process.
The law is more or less a good law, and any attempt to amend the law might
create an opening for vested interests to come in and set provisions that might
be regrettable in the long run.

4.2.

Two – Amend / redo the Implementing Rules and Regulations (IRR). The law
was created in 1996. It has been amended twice already:
One was in 1998, which clarified procurement requirements. When the
law was drafted and eventually passed, there was no prior experience
in BOT, and the implementing agencies learned, over time.
Again in 2006 - the concern was that although there were many project
proposals, these get snagged because of the long process of approval.
The accusing finger pointed to the long, winding process of review at
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either the NEDA, or the ICC. Dr. Llanto added that some projects that
had been submitted, reviewed and approved as far back as 1996
(during the term of Mr. Ramos) were subjected to another process of
review.

4.3 Three - in 2006 the desire to fast-track BOT approvals through a single (one track)
review process - one bill, submit, and approve – was expressed.
5. The most recent (2007) proposal contains two major points:
5.1

Revoke the power of ICC to review and approve BOT projects and contracts.
Since the ICC is perceived as the stumbling block, the proposal is to remove the
ICC review process and instead ask the implementing agencies to review and
approve projects, both solicited and unsolicited. On the surface the simplified
two-level review shortens the process and time of approval for BOT projects.
The current practice is for the implementing agency to submit its proposal to an
oversight body, which will review and approve the project. The proposal is then
elevated to the NEDA Board (composed of select Cabinet Secretaries, and
Chaired by the President).
Under the proposed scheme the implementing agency will identify, review, and
approve the proposals, both solicited and unsolicited. The ICC’s role is simplified
to reviewing and approving the list of priority projects submitted by implementing
agencies, and to check the list against the development objectives, policy
statements, and pronouncements of the President saying these are indeed
priority projects.

5.1 The other proposed solution was the Salceda Bill. A seemingly contentious issue in
the Salceda Bill is the creation of the BOT Authority, which would do the review and
approval of proposals. Many people objected to this proposal, saying it is BOT
censorship.
6. Given the risks, he said the best move was to amend the BOT law. Even without
touching the BOT law itself, or even the IRR, a lot of improvements can still be
introduced by way of executive action. A review of the BOT law conducted by Dr.
Llanto, Dante Canlas, and two other associates revealed the following infirmities in the
processes:

6.1 Efforts to shorten the processing time for project proposals will be of no avail if the
project has no quality at entry. This lack of preparedness will result in the shuttling to
and fro of documents, thus causing delays.
To illustrate his point Dr. Llanto described how the North Rail project proposal
was assessed, and other issues arising from the said proposal.
- He said the technical board found the submitted proposal to be merely an
expression of the desire to build. It therefore had to be sent back to the
implementing agency for revision, since it could not be elevated to the level of
the ICC as such.
- Another issue that needed to be resolved in this project proposal was the
relocation of the more than 35,000 families that lived in informal settlements on
both sides of the rail. No budget estimates were drawn up for this activity.
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- A third issue was the rail system design, which stipulated 15-meter easements
on either side of the tracks primarily for safety and environment considerations.
In the submitted proposal the easement on either side was reduced to 3
meters.
6.2 He also cited the use of ‘lifted” information about the requirements of oversight
agencies. He attributed this to failure of technical to give sufficient project
information, or to consider the conditions for submission.
6.3 He said sticking to the rule of transparent, competitive bidding will not always be
possible, as interests behind certain projects will put pressure on policymakers who
then bend rules in order to accommodate certain interests. These interests find
expression in unsolicited proposals.
- The legal basis for unsolicited proposals were introduced to the amendment
to the BOT law in 1994 (RA 7718). Most of the problematic BOT projects
stem mostly from unsolicited proposals.
- The rationale behind unsolicited proposals are (a) that they represent
technology that this proponent has proprietary interests in, and (b) that these
are projects that will never make it to the list of priority projects of
government.
7.

Dr, Llanto raised specific recommendations.
7.1 Set up of a big seed fund that will be used in helping implementing agencies develop
the legal, technical and financial capacity, or for implementing agencies to use, to
hire, or to contract out private expertise. Private expertise would be sourced both
locally and globally. One big constraint in project implementation is the budget.
7.2 Set up, maintain, and strengthen a BOT Center so that it will not be limited to being
an approving authority, but it will be transformed into a technical agency that will
service a number of agencies.
7.3 Maintain the ICC’s oversight function for efficient implementation, but strengthen and
streamline its composition. Currently it is composed of both oversight and
implementing agencies such as the DENR and other agencies. The recommendation
is to streamline it, but maintain its functions because of the continuing need for an
external body that would check on the consistency of the items of the project with
government policies and investment, fiscal incentives, and procurement.
7.4 Maintain a third party that would review and approve the project because there is an
obvious conflict of interest if the implementing agency would be the proponent,
reviewer, and entity that will approve the project.
7.5 Streamline ICC membership and maintain professional staff support. Low salaries in
government have resulted in the decimation of the ranks of technical staff, including
staff in the NEDA.
In closing Dr. Llanto expressed the hope that his presentation will generate a good
discussion.
He cited other issues that can be discussed in relation to this initial
presentation, such as: contracting, establishing reasonable rate of return, understanding
guarantees and performance undertaking, setting user charges and approval of the
regulatory bodies; termination and buy out losses. If you look at the contracts, there are

RTD 1- Building Up the Philippines:
Discussion Series on Philippine Infrastructure Development

5

different languages used to describe how the project proponent can terminate the
contract and walk away from the project. Thank you.
(See Dr. Gilbert Llanto’s presentation)
Plenary Discussion
1. Arguments for and against public-private partnership in infrastructure projects
a. Ms. Gomez said she doubted the capacity of government to successfully engage in
infrastructure development. She said government is currently beset by fiscal problems,
and will only end up providing guarantees for infrastructure that it cannot, by itself, fund.
The private sector has to make money; good government on the other hand is not
supposed to make money out of infrastructure projects. It is supposed to get taxes, and
then put up projects for the people. It cannot just wash its hands and say “okay, let the
private sector do it”. And because some of the costs are hard to recover, she said it has
become more convenient for government to let the private sector do the worrying about
this, and to make some money at the same time.
b. Dr. Llanto agreed that getting the private sector into the development of infrastructure is
a complicated matter. Private sector uses its own scarce capital, and it has to earn a
rate of return. It’s not charity. In bringing in the private sector to infrastructure
development, government implicitly agrees to the fact that private sector has to make
money, and this is through high use fees that will also minimize government subsidies.
Even before the creation of the PPP and BOT, government was expected to provide
public goods and truly, government should not abdicate that responsibility of providing
public infrastructure. Government continues to do so, in the scope of a “missionary”
alias (or that it really cannot charge user fees that would inverse to whoever built the
infrastructure. In those areas the public sector continues to provide infrastructure.
c. Usec. Gil agreed that the present government is fiscally challenged, and that it needs
assistance from friends in the private sector to implement infrastructure projects. The
problem, however, is that projects that have collapsed end up being subsidized by
government. He cited the case of the MRT 3 project, where government is allotting
several billions of pesos a year to keep it operational.
He said this goes against the initial objective of having the private sector operate the
project. In the case of MRT3, the problem was that politics came in and they had to cut
down, to lower the level of user fees, which resulted in the project getting into problems.
Government continues to provide it with annual budgetary financing that in essence
takes away funds for new projects that need to be set up. He added that MRT 7 will
suffer the same fate as MRT 3, and that government will have to allocate several millions
of pesos again to support the project.
2.

What is the BOT Law and how is it supposed to be promoting development,
encouraging private enterprises and private entities to get development?
a. Ms. Gomez described the BOT Law as one that defines all types of government and
private partnerships. It also specifies the processes related to project approval. She said
this was different from the regular government procurement that is done through
“transparent”, competitive bidding.
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The framework of the law was crafted by competent people in government who can tell
whether or not projects are going to work – financially or engineering-wise. However, as
Ms. Gomez pointed out, these experts do not make the decisions on which contracts
government should take on. She said there even have been cases where government
signed contracts disadvantageous to itself.
b.

Mr. Taruc pointed out that the BOT Law has the reputation of being one of the world’s
best. In 1998 it won acclaim from Germany, Kazakhstan, and two other countries for
being well-written, and for containing provisions on private investor protection. It also
had enough safeguards that will put project proponents who will venture into doing
business with government at a certain comfort level. He agreed with Dr. Llanto that the
BOT law could stand in its present form. The problem was in the way the law was being
implemented.
He considered as revolutionary the proposal of Congressman Salceda to convert the
BOT Center into a BOT Authority. He added that the prospect of centralizing approving
authority in a single body were daunting and could create more problems for the country.
As a safeguard, he said the proposal could be blended or tempered by including in the
proposed structure all the other major departments. This would then convert the BOT
Authority into a virtual mini-Cabinet that is similar to the PEZA Board. its members
would include representatives from all other agencies and departments of government.

c. Dr. Pilapil agreed with Usec Gil that the BOT law has a complete, tested and backable
framework that has been adopted by many other countries.
d. Mr. Yu said that based on Mr. Taruc’s comments about the BOT being a beautiful law, a
good law that other countries are trying to copy and learn from, then obviously the law is
in the right direction. Maybe the Implementing Rules needed to be updated and
changed.
e. Mr. Tyler Holt agreed that the Philippines gained a reputation as having the best BOT
legal framework, including implementing guidelines and investment framework. He said
it was replicated in other developing countries and promoted partly by the AID and by
donor agencies, and partly by the government.
However, he disagreed with the statement that “the law here is a good one”. He said
that while this may have been true ten years ago, the law has already been amended a
couple of times, and many regulations have been changed as well. the AID to find ways
to change the legal framework of the BOTs has been Congressman Salceda’s proposal
to a BOT Authority comes at the heels of AID initiatives to modify the legal framework of
the BOT.
He proposed taking a fresh look at the whole legal framework under which BOT is being
done because many developers, Americans for most part, are no longer interested in the
Philippines. They know what is going on with the policy and the legal framework, and
there are other opportunities for investment elsewhere in the region.
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3. Allocation of risks in BOT transactions and the automatic provision of incentives
a.

Dr. Recide provided a lengthy input on the allocation of risks that accompany BOT
transactions. He explained that the BOT is a set of rules that govern the allocation of
risks between the private sector contractors and other stakeholders, including the
government, in any infrastructure project. The government is usually there to approve,
oversee the project, give incentives, and provide insurance. The other word for
guarantee is insurance; so government basically enters into an insurance transaction.
In the case of infrastructure, guarantees are free, and that is where some of the
problems arise. By default, government is being asked to bear risks. The government
bears many risks for which it is not prepared to absorb, with all the political interference
that goes on. Even just a single project, government has so many risks to absorb.
To complicate matters, these contracts are usually templates-based. One contract is
patterned after the previous contract, which is patterned after an initial contract in which
many risks were already borne by the government. Part of the problem, then, is that
government has an understanding of how much its exposure is. But the BOT law and
other laws are not equipped to make the exposures transparent. It is not transparent for
a single project; much less for all.
All these exposures basically accumulate year after year and the government is faced
with the prospect of anteing up because it is contractually bound to finance these
transactions. The disruption in the budget is difficult to imagine. There will always be
underlying inherent problems if one part lacks information. This makes it necessary to
compile a lot of information about the projects – are they risky, or are they not?
These things, in Economics, are usually called “agency problems”. These are moral
hazards and adverse selection process basically you face the prospect that the people
who are precisely applying for the guarantee are the people who are risky.
The BOT law should be able to impose certain standards so that later on, when the
project is going on, there is monitoring. The government is acting like an insurance
company. It’s not getting paid, but the standards are not there. That’s basically the
problem. You see the trend of the value of BOT projects going down because basically
the government is not prepared to handle risks, fiscally and institutionally.

b. On the automatic provision of incentives, Dr. Recide said these also have their
associated moral hazard and adverse selection process.
c. Usec Gil said there should be a certain level of subsidy to be given to corporations, but it
should be made rational so that it will not out-compete the alternatives. What is needed
is to equalize the competitor, not to make it so low such that the government’s finances
have to provide subsidy for infrastructure.
d. Usec Gil cited the importance of setting user fees at levels that would make the project
viable so that in the future government will not be taking away funding for very important
projects to support an old project. While government is building new ones with the
objective of reducing the traffic situation, at the same time it is trying to squeeze it into
our budgetary deficit. said that low user fees have kept MRT3 from becoming viable. He
said they have been opposing MRT 7. Although it’s a new project, current policies on low
user fees will not make it viable.
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e. On user fees, Dr. Llanto said there should be a compromise that will not be too costly for
taxpayers, and at the same time on that will offer the private sector a good rate of return
so that private sector participation will fizzle out.
4. Clear-cut roles between government and private sector
a. Mr. Yu said that perhaps in the implementation, somebody overstepped their powers /
boundaries. He said the law was only as good as its implementation, and so long as the
supposed leaders step over the bounds for personal gains, there is no iron-clad
implementing rules that can protect the country or the public from their misdeeds. He
cited the PIATCO case, where the over-stepping of their boundaries was done by very,
very senior people in the government. How do we protect ourselves from that?
b. Mr. Avila said focus should be placed on the role each government agency has to play in
the BOT processes – to see which government agency has the responsibility for what.
And to make sure that roles and responsibilities are clearly stated in the IRR. This would
protect government agencies from being harassed later on for decisions they have
made, when they shouldn’t have made those decisions.
He said project viability starts with an understanding of the roles. Project viability should
come from the public point of view and not from the investors’ point of view since the
investors can take care of themselves. A lot of delays happen because people overstep
their bounds of responsibility; duplication / triplication make the matters more complex.
The Department of Finance’s responsibility to the BOT project is there to ensure that the
subsidies required in a certain project are there, other wise the viability of the project will
be affected. That is the role of the DOF. They are not funders of the project – that’s
another one’s role. If the roles of the NEDA and the ICC were duplicated, or they have
the same role, then nothing will happen. If you have too many people, too many cooks
in the pot, then development will take a very long time to really happen.
c. Dr. Llanto said that in his experience in the ICC, he said some, if not all of the members,
are actually trying to discharge the responsibilities given to them.
5. ICC transactions are cumbersome and open to political influence
a. Mr. Taruc said that the main disagreement with the ICC process was the length of time
the approval cycle took. He recalled an instance when a previously reviewed project
had to be reviewed again because of a 25% increase in previously approved costs that
no longer make the project feasible. Such increases happen when a project fails to take
off on schedule, or fails to be completed on its deadline.
b. The problem of political influences in ICC decision-making was likewise mentioned by
Mr. Taruc. He recalled an instance when they received instructions to review a project
again. A review instruction may not necessarily be towards grant approval, but also for
fast tracking processes to support the wishes of private sector components.
c. Mr. Holt found the discussion of unsolicited proposals disturbing. Private developers and
even agencies that design products have told him that they don’t trust the Philippines.
Unsolicited proposals should be the exception, and not the rule. He said the private
sector has lost faith in the government and implementing agencies that design products.
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d. Ms. Ravara said many of the problems on the table for discussion stem from are coming
from un-rationalized projects, which are neither backed up by feasibility studies or
technical studies, nor justified or argued by proponents. These cannot be evaluated by
government either, since it lacks the technical capability to do so.
6. The marginalization of taxpayers and consumers in discussions on public-private
participation projects
a.

Atty. Malaluan pointed out that taxpayers and consumers have become strangers to
public-private participation, agreements and contracts particularly on matters pertaining
to contractual service obligations that have direct impact on consumers and taxpayers.
He cited as an example the dispute between Maynilad and MWSS on concession
agreement - the solution of which would impact on containing the concession
agreement. He added that consumers and taxpayers are without legal capacity to
intervene in the bidding process.
Government is not always as perceived by the taxpayers and consumers as
representing their interests. In the current situation, they are contractually locked out
from discussions and processes. Atty. Malaluan considers this a valid regulatory issue,
based on the fact that the public retains certain interests in that contract. The public
should not be immediately excluded from government-private sector agreements.

b. Dr. Llanto said the views he expressed were based on the assumption that the present
government is a representative government, and that it acts on behalf of the people.
When the MWSS acts as a party to bargaining and negotiations, there is the assumption
that it acts on behalf of the consumers; or at least a regulatory office would act on behalf
of consumers. In this regard the interests of consumers are not left out.
c. Atty. Sol commented that supposedly there are independent regulators out there to
protect consumer interests, and protect the interests on investors as well in the matter of
setting user fees. He upheld the validity of Atty. Malaluan’s comment on consumers
feeling left out of discussions or negotiations between government and the private
sector. He said the current perception is that government only works for the interest of
certain groups or certain interests.
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e. Dr. Pilapil also considered as valid the point raised by Atty. Malaluan. She said that on
the matter of consumer protection, there were three stakeholders in BOT projects: the
proponent, government, and the consumers. The interest of the proponents would be to
make sure they get a reasonable rate of return on their investment; government and the
consumers are interested in getting value for their money – which is not synonymous to
getting the cheapest price for the service. She said payment is based on commensurate
cost
f.

Ms. Ravara said that on the matter of consumer concerns and protection, at the end of
the spectrum of problem is a challenge to civil society, to consumers, to non-government
organizations, to taxpayers.

7. Regulatory systems are weak for certain sectors of government.
a. Mr. Yu lamented that the design of the MRT terminals was not user-friendly. The lack of
escalators, three-storey high stairs make it difficult for senior citizens, or even young
people with packages to climb up get rides to their destinations. Maybe it is because of
this that the MRT is not getting so popular as in some other countries.
b. Dr. Pilapil agreed with Dr. Llanto that regulatory systems are lacking. The government
has very weak institutions insofar as regulation and consumer issues are concerned.
She said that by default, the system that comes out of a BOT transaction is a regulation
by contract. Because there are no independent regulatory bodies for the water sector or
in the rail sector, by default it is the implementing agency that has to ensure the
proponent performs well, based on certain performance standards and regulatory
requirements. The job of the implementing agency, since the service is already taken
out from them, will be just to manage and monitor the performance of the proponent.
She said the current set-up with the MWSS was very ad hoc. It was a joint venture
between MWSS and the two concessionaires. She compared this to the power industry,
which has a regulatory body - the Energy Regulatory Commission – that was supposedly
independent. Consumers who feel aggrieved by the decisions of the ERC can go to the
courts. The Supreme Court has been very judicially active in making sure that the
decisions of the ERC and the actions of the proponents in the Philippines conform to
their interpretation of the law.
c.

Mr. Taruc had a lot to say about the mass transport system, particularly the Bus Rapid
Transit (BRT) system. He said that in 1996 they mandated the Bus Rapid Transit but
unfortunately, it disappeared. He said he disagreed with Tong Recide ‘s statement that
the country is not ready for the BRT; he said we are more than ready.
He cited processes that transpired in the evaluation of the MRT 7 proposal. He said that
during the term of Sec. Purisima, MRT 7 was a very hot issue. They needed to discuss it
within six weeks time, but even before this deadline was met the MRT 7 issue had been
calendared again for four times, without prior notices. He proposed that project
evaluation be based on technical merits, since they were being presented with the
scenario of future developments that would ensue from the MRT 7 – such as the broad
area in Bulacan where the largest SM would be built.
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He pointed out the disjointed evaluation process because while they were evaluating a
mass transport project, they were looking at the development aspect, to the point that
among the parameters being considered was the guarantee that the project proponent
would be assisted by government to make sure the development prospect would
happen. Processes then departed from the main subject of mass transport.
He said he agreed with Dr. Pilapil that rail is the most efficient means of transport. They
have received training on this in the 70s. He said that rail, specifically the LRT and
MRT, failed to deliver in the Philippines primarily because the cities are not planned
communities. The city was already there when the rails were constructed.
Instead of having an outcome, therefore, investors are forced to tailor-suit the technology
to fit existing needs. Stations are spaced every 1.5-2 kilometers, even before the
machine has been able to generate its own inertia in motion. He said it was a
technologically irrelevant undertaking, to begin with. MRT stations should ideally be at
least 5 kilometers – about 2 to 3 miles – apart. This is true with the MRTs in Singapore
and in Thailand.
He said that technologically, the system has been applied in a designed pattern that did
not conform to the original design. And this is the main reason why actuarial tables will
never hold, and why the government is paying so much in terms of user fees. He added
that the tracks in Melbourne are ground level, and the people do not complain about
paying $2 for each ride.
Because of these reasons, he said government should consider the BRT as an .
Otherwise the city will be seeing MRTs that are five stories high, and crisscrossing. In
this example the DOTC erred in accepting projects that were technologically not
applicable to the local conditions. The government therefore has to pay more.
d. Dr. Llanto added that infrastructure development was also a question of choice, and
there are alternative ways of doing certain things. For MRT 7, a viable alternative was
the Bus Rapid Transit, which has been proven in Jakarta to be cheaper and easier to
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maintain. The BRT could be a good alternative to MRT 7, but everybody – politicians,
financiers, technical people – appear to be locked only into this one option. It will take a
lot of effort in educating he informing the public about choices on this, but since the
leaders pose only one option, then that’s the end of it and the public gets hoodwinked
into thinking that there are no other options.
8. Opening up ICC records to the public
a. Ms. Gomez cited the importance of making processes and transactions transparent,
b. Usec Gil agreed that issues on certain development projects that are about to be
approved should be brought out in the open and so that the public would know what is
the best option to take.
c. Mr. Taruc agreed with Ms. Gomez on the importance of keeping the minutes of all ICC
transactions. He said the ICC kept rather extensive minutes, especially in discussions of
such controversial issues like Casecnan, Gawad Kalinga. The ICC Secretariat made
sure that for posterity, all deliberations were reflected in the minutes. The ICC minutes
had in the past been subpoenaed by previous Senate Blue Ribbon Committee hearings.
As to having the minutes made public, he agreed that news media is very selective and
is quick in publishing items that would elicit debates and controversies. Media remains
hesitant in making public the good news that the government and the private sector are
both producing.
d. Dr. Llanto agreed with the suggestion to publish the minutes of the ICC. He said that in
terms of procedure, the minutes cannot be published the day after because of some
proprietary information being discussed in the minutes. He said the very of knowing that
the minutes will be published will make the agencies more accountable.
9. Is there a published list of guarantees?
1. Ms. Lim said that as a consumer she was interested in a published list of guarantees
that the government has entered into, since these have cost implications on the
taxpayers.
2. Usec Gil said he could share his list, but it is an old one since he stopped updating in
1997. He doubted whether there was a website that people can go to for this.
3. Mr. Holt said information on BOT projects is public information.
4. Ms. Ravara said they keep a list for monitoring all the BOT projects, but this list is limited
since not all contracts are with them. As to the extent of government guarantee, she said
it is the DOF that can answer this, as this is part of the DOF mandate.
She added that except for mostly IPP projects and power projects undertaken earlier on,
there are not many contracts in their custody. Other contracts remain with the
implementing agencies and with the DOF. What they have is a list of all the projects that
are included in the Philippine infrastructure program or the BOT program.
5. Mr. Taruc said that in late 2004, the BOT Center was being enjoined by the Commission
on Audit to assist in its study of contingent liabilities. In 2005, they went over their
records and inventoried the contracts that they had. They noted that while they had
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copies of most contracts, they did not have the actual, signed contracts on file. When
they conferred with the DOF, they found out that the contracts the DOF had were
practically similar to what the BOT Center was holding.
He said the next logical step would be for the BOT Center to touch-base with
implementing agencies in order to secure the actual implementing contracts.
10. Non-protection of ICC members
a.

Mr. Taruc said Dr. Llanto fialed to mention the threat faced by ICC members of being
summoned by the Senate Blue Ribbon Committee to explain on any project that could
meet any problem. There is always the threat that ICC members could be called by the
Senate Blue Ribbon Committee probably 5, 7, 10 years hence, when they are no longer
in government. Who’s going to pay for their lawyers when that time comes?

11. Recommendations from the participants.
•

Calibrate
Dr. Recide mentioned the need to calibrate the legal framework for infrastructure,
beyond the BOT law. The government is assuming a lot of risks; it is not prepared to
absorb them institutionally.
To allocate funds away from important social projects
towards that particular infrastructure call is not good. And these kinds of things that are
sudden and very large are very destructive and very dangerous. The picture of the
exposure of government is not good.
He said that it’s probably time to calibrate the law in order to make the allocation of risks
equitable, efficient; to make the risks transparent; to make the process transparent to
keep it free from interference, interventions - maybe try to make it as sustainable as
possible.

•

Capacity building within government; tapping the participation of the younger generation
in government
Dr. Lim expressed alarm over the decimation of the ranks of NEDA. She said efforts at
capacity-building should be intensified since government cannot attract good people
because of the low salaries. She proposed asking the universities to make their best,
brightest people act as reviewers of proposed projects since capacities in both the
implementing side and the review side are weak. She proposed the setting up of a
should be a mechanism that would attract young, bright people who have just graduated
from the best universities – for love of country, and of course to be paid as well – to
volunteer for government.
She added that this is not just a problem of capacity, but also one on volume of work.
There is a lot of work that has to be done in government, and very few people to do it
because of the lack of competent, well-trained people to do the job.
Mr. Yu noted that many of the RTD participants used to be connected with the agencies
involved in the implementation and the evaluation of the BOT. They left, probably not all
for money, but maybe some of them got fed up. They wanted to be excused from ICC
discussions.
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•

Tie-ups with other agencies and institutions
The participant from the National Center for Transport Studies, the research and training
arm of the National Engineering Center, agreed to the call for capacity building and
capacity enhancement of the implementing agencies. She said the University of the
Philippines recently signed a Memorandum of Understanding with the Department of
Transportation and Communications for the review and evaluation of infrastructure
projects – among them MRT 7.
She said the MOU with the DOTC could be the start of a partnership between the
government and the academe, for the latter to provide / share technical expertise they
already have. She said that similar to the NEDA experience, the ranks of the BOT had
also been decimated after many of their technical people transferred to the private sector
- private consultancies. Some have moved out of the country. Those who were left do
not have the capability to assess the need for an MRT line here, when something like
the Bus Rapid Transit would suffice. She added that MRT was ten times more
expensive to implement than the Bus Rapid Transit.
She said that at the moment the DOTC hires consultants who, unfortunately, have
different interests, and would most probably advise government to take on projects that
are not necessarily good for the country or for Metro Manila.
She was hopeful that this engagement between government and the academe for the
latter to provide objective technical inputs to the decision-making process would become
as established as it has been in other countries.

•

Streamline processes
Mr. Holt said the opinion of the World Bank is to streamline agency oversight out of the
process. He said it is very crucial to streamline the process, but we have to recognize
this disturbing element that some implementing agencies just aren’t up to the task yet.
AID has been supporting BOT Center, BSP for a number of years. There have been a lot
of donor agencies that have been supporting project development facilities which were
available to all implementing agencies to hire consultants, to help redesign to higher
standards. For this reason he did not see the need to be creating a BOT Authority.
Implementing agencies do need to come up to the standard of developed partners.
The challenge is how to fine-tune the implementing guidelines; amending the law is off
the table. But changing and improving the guidelines – we need to arrive at a stage
where implementing agencies are better able to design projects.

•

Learn from successful models
Ms. Ravara mentioned that many models already of private sector participation in public
infrastructure have been very successful. It would be useful to look at the experiences
these successful models in assessing current problems on infrastructure development.

•

Have a clear criteria for evaluation
Mr. Arriola said what was needed was a clear identification of risks and the monitoring of
implementation. He said it was important to have a clear criteria for evaluation to make it
a more transparent process - one that takes into consideration national security issues
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tapered according to the project. National security issues should be evaluated
accordingly, since risks vary from project to project.
He said the bigger issue would be the legal obligations of government that stem not only
from guarantees, but from its failure and lapses in the implementation of its own laws as
well (such as laws on peace and order, and public security). He said this was a very big
issue since the citizens can sue for failure of governance.
Lastly, he said that having clear-set business and processes; clear-set responsibilities
would help.
Synthesis
Filomeno Sta. Ana III, Action for Economic Reforms (AER)
Men Sta. Ana presented a short synthesis of the key points raised during this roundtable
discussion.
1. He said that on the BOT law, the RTD participants all agreed that there is a need for
private sector participation in infrastructure, and that private investments in infrastructure
should be encouraged despite the fiscal deficit and the fiscal constraints now faced by
government. One push was to change or amend the BOT. Earlier the need to reform
the IRR was raised.
2. On Dr. Recide’s comment about the need to “calibrate” the BOT law, Sta. Ana raised
the question of how much calibration is really needed, taking into consideration the
context of “do we need to change the BOT Law”.
3. He agreed with Dr. Llanto that this was really a question of the balance of forces.
Reforming the BOT law would be useless if vested interests come. Why, then, should
the BOT law be opened for such changes?
4. He said a lot of points were raised in relation to the IRR, such as identifying
responsibilities and accountabilities of specific government agencies, transparency
especially in relation to disclosure of documents, including minutes, and publication of
such documents, criteria for innovation, etc.
He raised the following questions:
4.1 We have identified elements that need to be pushed forward.
Are these
requirements sufficient, or are these the key requirements that will really encourage
private sector participation and investments? He cited a comment of Schumacher
(German Chamber of Commerce), who said that “German investments would still
come, but they will go to, say, the manufacturer of cosmetics, make-up kits and the
like. But infrastructure – I doubt it.” Is this the attitude of other investors?
4.2 The Usec was talking about policy reversals. How can these be addressed? Will
these be addressed through the reforms that were identified by this group? What
other constraints can we put in this?
5. On the representation of taxpayers and consumers, Mr. Sta. Ana said the comment of
Dr. Llanto that “we cannot just assume that the law represents the consumers and the
taxpayers” can be the subject of another discussion – that of how to strengthen the
advocacy of public interest groups.
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6. On building capacity of oversight bodies, Mr. Sta. Ana said he was reminded of the
NARRA, which was a legislative measure designed to provide social incentives to BIR.
Part of its agenda was to make BIR independent.
6.1 He said capacity building should not only be limited to the BIR, but should include the
DOF and the NEDA as well.
6.2 He said the suggestion of encouraging idealistic people to join government was a
good idea that had been raised.
6.3 The implications on fiscal position should be taken in to consideration.
7. On information disclosure, he hoped Usec. Gil and Ms. Ravara could provide the
requested information/
Dr. Llanto had mentioned choices. Mr. Sta. Ana said the issue of urban mass transport
had been a “conversation over lunch”, and one that had political implications. For an
effective Bus Rapid Transit system to work there must be a change in the incentive
system.
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